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STATE OF MONTANA
RPEFARTHENT OF LABOR AND INDUSTRY
B2ARD OF PERSONHEL APPEARLS

IH THE MATTER OF UNFAIR LABORE PRACTICE CHARGE HO. 28-9g:

TEAMSTERS LOCAL UNION NO. 190,

Complainant, FINOINGS OF FACT:

}
§
)
! COHCLUSTONS AaF Law:
=ya= ] AND
) RECOMMENDED ORDER
¥YELLOWSTONE COUNTY, |
)
Gefendant. i
ok &k Kk ok N W N A ko
Ly THIRODUCTION
A [ormal hearing in the above-entitled matter was cenducted
Hovember 20, 1081, in Hillings, Montana before Stan Gerke, Hedring
Examiner. The hearing was conducted under the autherity of Sectlan
J0=31=406 MCA and in accordance with the Hontana Administrative
Pracedures Act, Title 2, Chapter 4, MCA. The Complainant,
Teamsters Local Union MNo. 190, was represented by D. Patrick
MoRittrick, Attorney at law, Great Falls, Montana. Tha Defendant,
Yellowstaona County, was represented by Dawvid W, Hoefer, Deputy
County Attarney, Yellowstone County, Billings, Montana. Witnessos
included Chuck Benboe, Buslness- Agent, Teamster=s Local Union MNa.
190, Janes E. Waldo, Secretary=-Treasurer, Teamstera Local Union

180, and Jim Logan, Yellowstoneo County Surveyoer. Subsequent ta the

hearing, the Parties submitted post—hearing briefs.
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Whathar the Dafandant has violated Section 39=-311=-401{35) MCA by
its acticon of unilaterally altering the terms and conditicna of
enplaysant.,

ITT. FINOINGS OF FACT

) N The Complainant, Teamsters Local Unien He. 190, i= the
exclusive collective bargaining representative foar certain
emplayeaes of the Defendant, Yellowstonse County, defined as “...all
]'|l.‘.l]'|"E::-|:EEI:I;:I|:J full time, peraanent employens of tho Yellowstone
County Road and Bridge Department, except the Road Superintendent
and the Shop Superintendant.! [Joint Exhibit No. 1 = Collective
Bargalning Agreement between Yellowstone County and Teamsters Local
Union Ma. 180, July 1, 1590 - Junea 30, 1982).

2, A collective bargalning agreement {(Joint Exhibit Hao, 1 -
described abowve) presently ewists between the Capplainant and
Dafandant and has existad for a number of yeard.

3. Article ¥ - Compensation of the existing ecollective
bargaining agreement betweern the Parties indicates the salary
scheduleas for the wvarious categories of positiona cavered by the

agresment:



i

i

1.

14

18

16

1H

1a

zD

21

22

23

z5

MRTICLE V = COMPENSATION

Spction I. Wages:

Subd, 1, ¥Yellowstonse County Road and Bridge Category

Schedule:

Cakagory /1780 P41
Probationary Yardnman (20 days) 5 B.1T Lo8.42
Yardnan % B.53 %-a.a34
Truck Drivera £11.213 L11.857
Bridgre Helpor $11.40 511.83
Equipnent Operator I# S11.81 $12.16
ghop Clerk $ 7.18 F 7.40
UELility Man Sia.02 £12.38
Equipnant Operator IIx* $12.07 S12.43
Dozer E SCraper 512,15 S513.61
Mechanlie, Welder 213,20 212,57
Backhos & Crane Operator 212.20 212,57+
Foreran (Bridge & Road) £12,.71 S13.0%9
# Bogulpment Operator I fneludes: signman, reller; packer,

water Truck; power broaan, ale compressor, robto-tiller, mowor
and any other esgqulpment ar pechlinery requiring other training
ar responsibllity akove and beyvond that reguired for truck
driving and not included in a higher salary scale
claggification, inciuding pulling pups.

*xEquipment Operator II includes: motor patrol, front end
lonadaer.

#=x*xTf & truck driver is assigned to pull a pup during the
first half of has/her shift, he/she shall be paid for 1/2 ot
the =zhift for pulling the pup. If at any time during the
second half of the shift, he/she is directed to pull a pup,
then hae/she shall recalve pay for the entire second half of
tha ghifrt.

=Emphasis added
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and procedurses by which employess are to be compensated

Aadditionally, Article V - Coppansation indicates the methods

working within or aoukt of their raspeckive asmigned classificatians:

gection 2, Each enployes shall be pald according to his
clagsification in the above sSchedule.

Bubd. 1. In gases where individuals are assigned tao
temporary work in a higher clasgification, they shall ke
paid For the higher elassification enly far the number of
hours worked in that classification. In cases wWhere
individuals are assigned to tenporary work in a higher
paying clas=ification far & continuaus cxtended pcrinﬂ of
Lime, after 90 days they shall be pald for &1l
compen=ahle hours beyond the 00 days while in that
agslgnment at the higher rate of pay. There shall be ho
duplication or pyramiding in these situations.

Subd. 2. In cases w%here individuals are assigned
temporary work in a lower classificaticon, they shall be
paid according to their permanent salary scale.

Subd. 3. HMHa crployoe shall be reduced in clacsification
ar salary except of hisfher own cholce or in the caze of
demation resulting from discredit of himself.

contained within Article V - Compensation under Section 7 -
Seniority, part (], are the provisions relating teo the promotion

of employees from one classification te another:

(o] The eaployer shall recognize seniority within
the Road &nd Bridge Department and gualifications

in awarding promotionsz to the employeess when
filling newly created or vacated pesitiensa. Where
gualifications are egual, senicrity shall prewvail.
It is the intention of <the parties to this
Agreanent that the employer shall grant preference

__q_

wWwhike
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to persons already bn employoent. All Jjob apenlngs
in the Department shall be posted with a copy to
the Unicn. When an existing employes is promoted

to another ¢Heok, ha will be deemed permanent and
plegvated to the rate of pay ih.mn.-:]iutul:," and be on

probation for three (3) montha. A final decision
as to gualifications shall rest with the County
Surveyor. {(Emphasls added)

hdditieonally, Sectlon 7 = Senlerity, part {d} {2} of Article V¥

- Compensation provides:

2)  An employes whose position is to be abolished
and wha has more esenicrity than an employee in
another Jjob claggification, may replace that
employee provided he meets the minimum cccupational

gualifications. This gualification =shall be
determined by the County Surveyor. {Emphasis
added)
4. The designated bridge crew consisted of three enployses -
Bridge Foreman (Bobh Moat=s), Backhoe and Crane Operatcr ([Lester

Pallin), and Bridge Helpar (Hike Hakin). ALl three classifications
arae listed under Article V¥V - Conpansation, Eection 1 - Wages,
Subsmection 1 = Yellowstone Counky Road amnd Sridge Category
Schedule, of the collective bargaining agreement.

iz Sometime in 19687, EBobh Moats removed himsaelf as HBridga
Foremnan and began operating & motor patrol under the classiflcatiaon
of Eguipment Operator II. Lester Palin was promoted teo Dridge
Forenan leaving the Backhos and Crane Operator position wacant,
The Defendant then began assigning the Brlidge Foreman or the Drldge
Helper ko £111 the Backhoa and Crane Operator position on a

tenporary bagis.
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6. The Coaplainant complained on various occasions to the
hefendant concerning the nan-permanent £1111ing of the Gackhose and
Crans Dperator position and the temporary use of seasonal enployeas
(Bridge Helper] te £i11 the pasition alleging violatlan of the
collective bargaining agreement. No resolution of the matter was
reached.

T Oon September 5; 1%%0, the Conplainant filed a formal
grievance with the Defendant pursuvant ke Artlele VIIT - Grlevance
Procedure contained in the collective bargalning agreement. The
grievance alleged ongeling vwiolation of the collective bkargaining
agreoment pertaining o the bDefendant's refu=mal ta jnl:l po=t and
Eill the vacant Sackhos and Crane Operator position and using less
genior employees to temporarily f£ill the position.

a. On or abodt December 3, 18490, Mr. Janes E. Haldo,
Secretary=Treasurer, and Chuck Benboe, Business Agent, of the
Teamsters [0cocal Union Ho. 1490 (Conpisinankt] met with Jin Legan,
Yellowstone County Surveyor (Defendant} to discuss the grievance.
The Complainant was informed that the Defendant had elected to
marge the positions of &#8ridge Foreman and Backhor apnd Cranc
Operator Into ane pasition.

= On Decerber 7, 1990, the Complainant filed an unfair
labor practice charge with this Board alleging tha Defendant had
violated Section 315-31-401(5) HCA by Lleks action af unilaterally

altering tha terns and conditions of employment.
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IV. DISCUSSION

The wvarious portions of the colleckive bargalinlng agresment
{ges Filndings of Fact Ho, 3) collaborate te show the intent and
purpese of the agreement. The language clearly indicates that
omployees Aare classified ilnka certaln categories/pay scales
{Article V = Compensation, Sectiom 1 - Wages, Subsection 1);
conditione are established for nodified pay when employees work
outelide their assigned classification (Section 2, Subsaections 1 and
21 restrictions en wages are [mposed regarding the demotion or
reduction of erpiovees from one clagsification to another (Section
2, Subsection 3); provisions are established for the filling of
newly created or wvacated positione (Secticn 7, part {c)}; and,
"pumping' of employees from their classifications is allowed in
cases of abelisghed. positions (Gection 7, part [d][2])- Great
emphasis is ‘given to seniority in the collective: bargaining
agrecsqent relating to these employes rights.

The Defendant argues that it decided ko merge the: Backhoe and
Crane Operator positlion with the Bridge Foreman position for
financial reasons. Further, the Defendant argues it had the
unilateral right to deo so pursuant te the cellective bargaining
agreament pursuant to Article IV — County Rights, Sectlan 2 -
Management Responsibilities:

Section 2. Mapagement Responsibilities: The parties
recognize the right aAnd obligation af the County tao
efficiently nanage and conduct the operatlon of the

o
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County within dite legal limitations according ta 39-3131-
303, MCA, which states:

Public eaployees and their represantatives
ghall recognize the prerogative of public
employere to operate and manage thelr affalrps
in such areas ag, but not limited tao:

1} dircect cmployops;

2} hirve, promcte, transfer, assign, and
retain employees;

3} relieve employees from dutlies because of
lack of work or funds or under conditions
where ceontinuation of such work would be
inefficient and nonproductive;

4 maintain the efficiency of government
operaticons;
5} detarmine the methods, MeAns , Jjok

classifications, and persannel by which
government  aperations are  to be
conducted;

i) take whatever actions may be necessary to
carrcy out the missions of the agency in
situations of emorgency;

7) establish the wmethods and processes by
which work ia perfarmed.

Tho hefendant alse wites Section 4 of the same Article:

cection 4. Bights of County Surveyar: The Caunty
Surveyor retains the right under Section 7=4=2812(2) (1),
HCA, to "enploy deputies, men and teams and discharge at

his pleasure such deputies, nen and teams and determins
how, whaen and where suck duputl&ﬂ, aen and teams shall
work."

However, the Defendant's rights are conditiened by Ethe

collective bargaining agreement in the same Article as cited above:

=
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section 1. Effective Laws, Bules and Regulaticons: The
parties recognize the right, obligations and duty of the

County, and its duly designated officials to promulgate
rules, regulations, directives and orders from time Eo
Eine as deesmed negessary insefar  as  soabh ruleaes,
regqulations, directives and orders are not inconsistent
with terms of this Agreement, and all terms of this
Agreement are subject to the laws of the State of
Hontana, federal laws, and valid rules, regulations and
prders of state and federal governmental agencies. Any
provision of this Agreement found to be in viclation of
any such laws, rules, regulatiens, directives, and
orders, shall be null and veld and without forece and
aeffact, (Emphasiz= added)

The Montana Supreme Court has approved the practice of the
Board of Parsonnel Appesls In us=ing federal court and Hatiomal
Labor Relations Bpard [(NLRB) precedence as guidelines interpreting
the Montana Collective Bargaining for Public Employee= Act as the
atate &Act is so similar te the Federal Labor Management Relations
Act, State ex rel Boprd of Personnel] Appenls v. Diskrick Couek, 183

Mont. 223 {1979}, 598 P.2d 1117; 143 LREM 2287; Teamstera Local Ho.

45 v. Btate ex rel Board of Pergchnnel Appeals, 195 Monkt. 272 (1%81)

631% DP.23d 1310, 110 LRBEM 2012; City of Great Falls +. Youndg {TITI},

68& P.2d 185 (19B4) 19%% LRREM 2682,

it iz well settled that upilateral changes 1in mandatory
subjects of bargaining by an employer is an unfair labor practice
{(viplation of Section B{a) (%)} of the HLRA which la the Federal

counterpart of Section 39-31-401(%) MCA}: See HERB v, Eatz, 3196

e
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O.5. 736, 50 LREM 2177 (1963). In thi=s matter the bDefeondant
unilaterally aboalished the Backhoe and Crane Operator positien fram
the classiflcatlon matrix. The abolished position, in review of
the collective bargaining agreenent, represents a signiflcant
procoetion or advancement level for covered employees.

To determine which subjects are nandatory subijects of the

bargaining this Board has utllized the balancing test adopted by

of FEducatlonm, 512 P.2d 426, B84 LERM 2223) and followed by the

Pannsylvania Supreme Court (Pennsylvania Labor RBelations Hoard w.

atate College Area School Digtrict, 337 A.24 262, 90 LRRAM 2031).

The Eansas Supreme Cpourt said:

It does 1ivkle good; wWe Ehink, to mpeak: in terms of
Ppalicy® versus something which 1s not palicy. Salaries
are a matter of policy, and so are wvacation and =ilak
lpaves. Yot we cannot doubt the authority of the Board
to negotiate and bind itself on these guestions. The
key, pg we sec ik, is how direct the impact of an jissus
ig on__the well=being of the ipdividuanl teacher, as
eppoged to itg elffect on the operation of the school
systam as a whole. (Emphasis added} The line may be
hard to draw, but in the absence of more assistance from
the legislature the courts must do the best they can,

The similar phraseslegy of the H.L.R.A. has had a similar
history of Jjudicial definition. See  TFibreboard

Corporation v. Labor Hoard, 379 U.5. 203, 13 L.ED. 24

231, 8% 85; Ct. 398, 57 LRPM 2609 and especially the
concureing -epinien of Steward, J. at pp. 221-222.

Bea aleg ULP #5=77, Florence=cCarlton UDnit of the Montana

Education Association w. MgCone County School District #1.
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The subjects of wages, hours, and working conditions represent
the oundation of all collective bargaining., The impsct of wages
ocn onployens 16 ultimate. The placement of employees on any pay
plan or matrix must be negotiable, Likewise, opportunitlies for
advancement or promotlcon are egually negotiable. <Considerations
for the sffect on the employer's cperatians must be set aside.

. CONCLUSTIONS OF LAW

1y The HBoard aof Personnel Appeals has juriﬁdi:tinn in thess
matters pursuant to Section 39-31-405 et seg. MCA.

2.. The Defendant violated Sectlon 39-31-401(5%) MCA by its
action of unilaterally altering a mapdatery subject of bargaining.
W¥I. RECOHMMENDED OEDER

1. The Defendant, Yellowstcne County shall reinstate the
position of Backhoe and Crane Operator and maintain and utilize
such position pursuant te the terms and conditions of the existing
collective bargalning agreement until such tine good faith
bargaining may alter the conditicns of safd pasitian.

2 The Defendant shall cease and desist from unilaterally
ulturlnq the terms and conditicons of anplaynent,

DATED thie.i'l_?? day of Harch, 1992,

STANTGERKE
Hearing Examinor




